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Good afternoon, Mr. Chairman and members of the Committee.  My name is Bill Hanna and I am a lawyer with the Cleveland law firm of Walter & Haverfield LLP, where I practice in the area of public law and telecommunications as well as management-side employment law.  Thank you for the opportunity to speak with you today on this important subject.


S.B. 117 is a bill that is simply not needed.  It will not promote meaningful cable competition and unfortunately, it will not promote broadband availability in Ohio.  It will, however, place many at risk of being left on the wrong side of the digital divide, including primarily lower income and rural residents.  In addition, it will cost Ohio's local governments millions of dollars, meaningful access to public, educational and governmental cable channels, and control over the public rights-of-way that they have historically held in trust for their residents.  Finally, the bill as introduced clearly violates the Ohio Constitution's ban on laws impairing the obligations of contract in addition to the Home Rule provisions.  If the General Assembly intends to take action, it should do so only after careful study and in a comprehensive way that protects the interests of Ohio's residents and local governments, and not just those of the cable and telephone industries.


I have reviewed the testimony of the proponents of S.B. 117 and would like to start by addressing the idea that the bill is needed so that AT&T can provide service in Ohio.  There is not a shred of evidence to support this notion.  I have represented dozens of Ohio communities in cable franchise and other cable-related and telecommunications matters and I have represented a number of communities in negotiations on AT&T "Video Competition Agreements," including the Cities of Lakewood, South Euclid and Mentor, each of which approved a VCA with AT&T, and the City of Cuyahoga Falls, where I served in an advisory capacity to the Director of Law as he negotiated a VCA with AT&T.  Based upon that experience, it is clear that the reason that AT&T has only 12 or 13 agreements in Ohio is that it has not sought those agreements nearly as aggressively as it has sought to get the law changed so that it won't need agreements at all.  The history of other new entrants into the video services market also illustrates this point.


The Telecom Act of 1996 was intended to make it easier for telephone companies to get into the cable television business and vice versa.  Some telephone companies seized that opportunity right away.  Between roughly 1996 and 1999, Ameritech New Media secured 115 franchise agreements clustered around Chicago, Cleveland, Columbus and Detroit and gained 310,000 cable subscribers.  Each of these agreements was in a community served by an entrenched cable incumbent and each, as far as I can determine, contemplated a full community build-out so that Ameritech's "Americast" cable service was universally available in those places.  For the first time, residents in these communities were given a real choice in cable providers, and it looked like the beginning of a new era — until SBC came along.


In 1999, SBC, which we now know as AT&T, bought Ameritech.  SBC immediately put a freeze on any further cable system construction or new franchise agreements.  Then in 2001, SBC sold off the Ameritech New Media operation.  A spokesman explained at the time that SBC "is really focused on data and broadband and long distance as our growth drivers, and our feeling is that cable is best left to cable providers." Another spokesman for the company said simply that being a cable provider "didn't fit with our business strategy."  


Flash forward 3 years and by 2004, SBC realized that it had made a mistake and that it badly needed a video product in its arsenal.  The primary driver behind this realization was the increasing evidence that cable operators, who had invested a reported $95 billion dollars in system upgrades during the 1990's, were already signing up millions of telephone subscribers using their upgraded cable systems, a trend that has continued, and has accelerated, to this day.  


Thus in a November 2004 investors conference call, discussed in a December 2004 USA Today article, SBC disclosed its video/TV plans in detail.  Yet in the 2 1/2 years since then, AT&T (with a market capitalization of approximately $250 Billion dollars) has managed to sign up only 10,000-15,000 subscribers.  How was Ameritech — a big company, to be sure, but a fraction of AT&T's size — able to do what AT&T claims it can't, under the very same local franchise system that AT&T says is so difficult to navigate that special new laws are needed?  


Just as illuminating is the comparison between AT&T and Verizon.  At about the same time as AT&T, Verizon decided that it, too, needed to get into the cable TV business and launched its FiOS Project, a fiber-to-the-premises project for cable television and very high speed broadband.  Like AT&T, Verizon reportedly finds it frustrating to negotiate franchise agreements, but between September 2005 and December 2006, that company signed several hundred franchise agreements and signed up over 200,000 actual paying FiOS subscribers. 


The plain and simple reason that AT&T has failed to obtain more video services agreements in Ohio is that it is has been less interested in doing that than it has been in getting rid of the local franchising process altogether.  The biggest reason that it is so important to AT&T to change the system is because under the local franchising system, local governments, as franchise authorities, are empowered to impose reasonable build out requirements upon cable providers. Being required to make the investment to eventually become capable of serving all residents in a community is not consistent with AT&T's plans.  The company made this clear way back on its November 2004 investors conference call where it described its strategy of targeting 90% of high-spending customers, 70% of "middle-value" subscribers, and 5% of "low value" consumers.  Incidentally, the cut-off between middle and low-value households at that point in time was $110 per month for SBC's services.  Spend less than that, and AT&T is only 5% interested in your business.  


My experiences in negotiating with AT&T have been interesting and bear out the fact that the franchise process has not been a barrier to AT&T's provision of service.  Attorney Andy Emerson of Porter Wright last week testified on behalf of his client, AT&T, about the difficulty of gaining franchise agreements and the unreasonable demands of local franchise authorities.  I represented the City of Lakewood in its negotiations with AT&T and worked with Mr. Emerson on that agreement.  The City directed tremendous effort toward gaining a suitable agreement with AT&T in a short period of time and signed an agreement in July of last year.  But as of today there is no AT&T U-verse service available in Lakewood or anywhere else in Ohio.  A lack of franchise agreements has not been a factor in the slow deployment of AT&T's video services in Ohio.


In negotiations with AT&T on behalf of another client, the City of Mentor, the city was constantly frustrated by AT&T's delaying tactics.  For example, more than a month went by after the City's Mayor invited AT&T to begin discussions before AT&T responded.  Two months passed between the City's initial request for a proposal for a Video Competition Agreement and AT&T's eventual response, and another two months passed waiting for a response on a subsequent draft.  These delays were AT&T's delays, due to the Company's need to get approvals from the Chicago law firm directing the process and for other reasons.  In addition, the Company informed the City of Mentor in September 2006 that "AT&T has slowed down generally in Ohio” but that it was authorized to move forward with Mentor."  Despite these delays, the City of Mentor on April 17, 2007 approved a Video Competition Agreement with AT&T.  So what this Committee and the Ohio Senate should understand is that negotiations that AT&T describes as time consuming and difficult are that way due to AT&T's conduct, its internal processes and perhaps its huge size — not because of the conduct of Ohio's cities and other franchise authorities.


In addition, Mr. Emerson last week discussed the difficulties posed by "level playing field" requirements in cable franchises.  It might surprise you to know that I agree that these provisions are problematic.  But they are commonly present in cable franchise agreements — at the insistence of the cable companies — and they are a real issue that local governments have had to struggle with in negotiating with AT&T.  For example, in the Lakewood agreement with AT&T, the Company's first agreement in Northern Ohio, the City worked extremely hard to develop information that would allow it to equalize, as much as possible, the burdens placed upon AT&T with relation to those placed upon the incumbent cable operator, Cox Communications — while taking into account the fact that AT&T had (and has) no video subscribers in the City, faces entrenched competition, etc.  Despite the City's good-faith efforts, since signing an agreement with AT&T it has been the subject of an aggressive campaign by Cox to escape most of its obligations under the existing agreement, leading to uncertainty about those obligations and benefits and increased burden upon the City's Law Department.  And the process continues to unfold.  The City is not the bad guy here.


It might also surprise you to learn that the agreement between Lakewood and AT&T itself contains a level playing field provision that protects AT&T in the event the City enters into an agreement with another provider that places fewer burdens on that provider than does the AT&T agreement.  And that agreement, including the level playing field provision, has been used by the Company in negotiations with communities throughout Northern Ohio.   So I don’t think AT&T has been entirely consistent on the level playing field front.


Finally, it is important to note that the very same March 2007 FCC Order that Mr. Emerson discussed last week in connection with level playing field issues refused to strike down traditional local authority to impose reasonable build out requirements upon telephone companies that want to provide cable television service.  The Order did strike down unreasonable build-out requirements, such as requiring a telephone company to build out an entire community before providing any service in the community.  But there is no evidence that any community in Ohio has sought to do any such thing.  


Indeed, Ohio communities have long sought cable competition.  Today, due to technological advances, cable/video service providers can generate revenue from Internet access and telephone service from their investments in cable systems, in addition to cable video service revenues.  As a result, perhaps for the first time, the economics of overbuilding a community already served by an incumbent cable provider make sense.  There's enough money in the business for incumbents and new entrants both to make a living.  But this is the result of technology, however, not of S.B. 117.  


The other justifications advanced by the proponents are similarly unsupported.  The fact that other states are passing similar laws simply attests to the awesome power of AT&T's lobby and its desire for maximum profit, not to the need for such laws.  And since when does Ohio worry so much about needing to do something just because our neighbors in Michigan or Indiana are doing it?  Similar arguments were very familiar last year in the debate over legalized gambling and casinos.  Ohio thought for itself in that case, rather than accepting unfounded claims of jobs and dollars and "everyone else is doing it", and Ohio should think for itself in this case as well.  Ohio has an opportunity here to be progressive, to articulate a policy that is pro-competition, pro-consumer, and pro-broadband access, while protecting the interests of local communities and their residents as well as those of communications service providers. 


In summary, if this Committee and the General Assembly are interested in promoting competition and expanded broadband services in Ohio, S.B. 117 must be rejected, as the bill lacks any substantive provisions to address these issues.  This should come as no surprise, given that it is reportedly the result of cooperation or consultation between the supposed competitors, cable and telephone.  Such collaboration is quite clearly the opposite of true and robust competition.  For legislation addressing these issues to be effective, a more comprehensive study of the subject must be undertaken, and great care should be exercised to ensure that the public interest is accorded primary importance, balanced against the secondary interests of private industry.  


It may well be that some changes to the franchising process are appropriate, such as addressing the problems posed by level playing field provisions and addressing the potential for either party under the current system to cause delays that waste public and private time and dollars and do nothing to advance the state of Ohio's communications infrastructure.  The streamlined approach of the FCC's March 2007 Order may provide some guidance on these problems.  But S.B. 117 is not the answer and would quite clearly create many more problems than it would solve.  And I would urge that any legislation on this subject focus in particular upon the difficulty in ensuring broadband access in lower income and rural areas – the marketplace will take care of the affluent and the folks living in more densely populated areas.


Thank you for your time today.  I look forward to your questions and to a continuing dialogue about real competition in video services, on behalf of our clients including Local Voice Ohio, a grassroots coalition of municipalities, townships and PEG access centers across Ohio.  
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